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THE 


offer SED WARD: HALES, Barth. 


S. 


any 


re ae tis 
—_ HE Plajari® brought, an Afton of Debt. ; 
4 7 the Defendant:for 500 Pound, and declares: 8 hol - 
- fendatit wasadmitted/ſach a day to-be Lieyrep nant of 
> #FabrCompuny? which Office the Plaintiff avers.to 
> |../bx ad Office of Truſt, withio the 25 Caro, II. Lee 
his he Peſendane helthe ſame Office for aboye, 3, Manths, and 
he Uſd nvirher in themexr Term, hor 3 _Moachs. after the a 
of thefiid Office/3takenthe feveral;;Qaths, ,; gor Subſcribe the 
Dectatation, according=ro:the faid Stare, and yer hedid continue 
in the ſaid Office ;' atid that the Deſgridant,; atthe Ailiſes bgld at 
Rochefter, was Indicted for a ito take... the. faid Oaths, 


and 


von CH BB. AP” 


3. Pont. 
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and there was Legitimo Modo Conviftas, as by record of his Com- 
miffion may more fully appear; . and the Plaintzf entitles himſelf 
to the Sum of Five hundred pound forfeiture, given by the Sta- 
tute to any that will Sue for the ſame. | | 
-Fo-this-the Defendant Plegds, that the King after his admiſſion 
oth ſaid Officez and before three Motiths wete ended, did by 
.etters-Paterits Diſpence with, Pardon, and Diſcharge the De- 


fendant from taking the Oaths, and Subſcribing the Declaration, 


according to the Statute, and off and from all Crimes and Con- 
victions incurred, or to be incurred, by the virtue of the ſaid 
Statute, and that the King did grant to the Defendant, that he 
ſhould hold the faid Office, as though the Statute had never been 


made. 


Plea in Bar the Plaintiff Demurred, and the Defendant 
iT fs in the Demhure ;. FR 

The Queſtions are two, . x. Wheth Defendant ought to 
| -thi | ; ati the Indiment, or 
E may not plead it in Bar to the Aion? 

2. Adnmitting he may plead igro the Ps. Awhether it be a 
good Bar, al! whether the King by his Prefogative may diſpenſe 
with —_—_— -— - Þ: 9 A ES . : 

- Mg. Norrtbey, who ar for the Plazntif, held that the Defer- 
dant wy ha, be lacs ory to plead cis Moor it Bar of the oo 
on, becauſethe ought to have pleaded ir-toithe Indictment, and 
he having not-pldaded it then, the Law will conſtrue it to. be 
waving of it, as the Caſe in Brooks Abridgment, Chartet of Par- 
don, 159. That in Caſe of an Indittment for-*Murther, one that 
has pleaded not Guilty, cannot plead the pardon after, unleſs da- 
ted ſince this Plea of not Guilty, So 39. Crooke, and 4+. in a Fire 
Facias, tf the Defendant appears; 'and has a Releaſe, and does not 
plead it, he has loſt the benefit of it, and ſhall not be releaſed, by 
Audita Quieta ; now the Defendant ſhall not be permitted to plead 
it againſt the P/aintif, no more than he could have pleaded i 
gainſt the King ; for this Action is in the-nature of an Exg 
upon 'a Judgment, and may be likened to this Caſe ; ar 
niſtrator de foins non, by 172. Car. Secunds 2.. is enabled to Wl 
Execution upon a Judgment, reovered by an Executor of the 
Teſtator, and the Statute doth put the Adminiſtragor,.in the. ſame 
Caſe as rhe Executor was ; and the Defendant.in that Caſe can al- 
ledge 'no other matter againſt the Adminiſtrator, than. he. could 
have done againſt the Executor, neither. can; he: avoid this Execu- 
tion by any Plea that he might have pleadeg-to the Firſt. Aftion : 


And if this Defe»dart ſhall be received to plead this Plea now, _— 
W1 


TS 


will falfifie the Inditment, that was found againſt him ; for.if the 
offence be pardoned, he ought not to have been Indicted : but ad- 
mit this Defendant may well plead this Plea, yer I hold it no 


Bar to the Plaintiff's Action. 


I do allow that the King may Diſpenſe with feveral Penal Laws 2. Pozy?, 


in ſome Caſes, but that Prerogative of the King is bounded, fo 
that with ſome Statutes he-cannot Diſpenſe, as wherein the 
Subje& is intereſſed, as in 4”. 1»/tir. (135) So the King cannot 
Licenſe a Man to make a Nuiſance or Commit a Murther, as 
11% Henry 7th. 11. 12. And that this is an Act wherein all the 
Subjeds: have an Intereſt, I humbly fubmir to the Judgment of 
the Court. 

The King cannot Diſpenſe with the Statute 3x of E1:z. Cha. 6. 
againſt Simony, nor withthe Statute x7 Zdw. 6. . againſt Buying - 
and Selling of Offices, as appears by the 1%. /»/ti?. 129. 4. 30. 
Inſtit. 154. 20. Crooke 385, Hobart 75. 1, Inftitu, 234. a, A Man 
that is Diſabled by Law to: take fuch an Office, the King cannot 
Capacitate him ; as if the King ſhould grant to one toſel{ an Office, 
within the Statute £4. 6%. and to another: to buy that Office, theſe 
Grants would be void, as in Yaughax 534, in the- Caſe of Thomas 
and Sorrel, there are ſeveral Cafes pur, wherein the King cannot 
Dii/penſe with a Statute. | 

Now by this Statute that weare upon, it is Enacted, that every 
Officer ſhall take the Oaths, that every Perſon that does 'negle& 
it, ſha be diſabled to hold the ſaid Office, now this At does 
not work upon the Taking, but upon the Holding, and: if 
ſuch Conditions be not performed, he is thereby rendred uncapa- 
ble to hold his Office, and the King can. never. Enable a Man 
whom the Law hath Diſabled, 3* 7»/t. 154. But I foreſee the Caſe 
in 12 Cook 18. will be objefted againſt me, where it is ſaid, that 
no Ac of Parliament can bind the King from any Prerogative 
which is ſolely and inſeparably annexed to his Perſon, but 
that he may Diſpenſe with it by a Now O//tante, and the Book 
doth inſtance in the Caſe of Sherifſs upon the Statute 23 Zen- 
ry 6. which does Ena&, that all Patents made or to be)made 
of any Office of a Sheriff, &c. for term of years &c. within 
any County of England, &c. and ſhall forfeit 200 Pound, yet 
faies that Book, the King may Diſpence with that Statute, and 


| Cites 2 Hemry 9. 66. to be there fo adjudged by all the Judges 


of England, and that this is the only Authority that ſeems to 
countenance this Caſe, but this is the Opinion only of my 
Lord Cook; for the Book which he Cites and depends upon, was 
never adjudged, as appears by Brook 5. pt. 45. 109. and what was 
faid in that Caſe, was only faid by 'one Judge, and never judicially 


determined, nor ſo much as ſpoken to by any other Judge, _ 
B ore 


mL. -_ 


, (6) 
fore the foundation that my Lord Cook has laid failing, the Su- 
perſtructure muſt needs fall, and ſo with Submiſſion, rhat ſingle 
Opinion in 12 Cook, folio 18, is not Law ; but admitting the Ggſe 
to be Law, that can be no rule to guide .this Caſe by, for that 
Szatute was made, rather to deprive the King of. his Power of 
makeing Sheriffs, and ſo conſequently commanding his Sheriffs 
not to ſerve him, than to Diſable the Subject, and thereby reſtrai- 
ning the King's Prerogative, which is ſo inherent in him; but by 
the Statute 25 Ear. 2. 2, the Prerogative of the King is not touched, 
for the King may grant the Office toany of his SubjeQts, and it is 
only a direQion to the Subje& to qualific himſelf for the King's 
Service, and if he be uncapableto ſerve the King, 'tis through his 
own fault and negle&t, and may be puniſhable for the ſame, as in 
Caſe of Sir John Reade in, 27 and 28. Car. 2. in the Exchequer, he 
was. made and Sworn Sheriff of Zartford/bire, and negleted to 
take the Oaths according to this Statute, by reaſon of which the 
Office; became yoid, and afterwards there was an Information 
Exhibited againſt him upon this Statute we are now upon, for 
negleQing to take the ſaid Oaths, and executing his Office, and 
upon this Convidted and Fined, .and the Court was of Opinion that 
no Subje& could put himſelf out of a Capacity to ſerve the King, 
but for ſo doing he is puniſhable, and inthe Law of the Sheriffs the 
Diſpenſation is' in the Patents, but in our Caſe the Diſpenſation 
is aſter the Patent, and ſo a difference between the two Caſes: And 
for theſe Reaſons, I pray your , Lordſhips Judgment for the 


Plaintiff. | 
. Arguments for the Defendant. 


Sir Tho. Powis the King's Sollicitor, Argued for 
the Defendant. - 


1. Point, - And as to the firſt Point, .that ſuppoſing the Defendant ought 
to have pleaded.,the Diſpenſation .to the Indictment, it does not 
appear by this Record, but that he did ; forthe Declaration is that. 
he. was Legitime. Modo Convittus, and does not fay whether he 
Pleaded - not Guilty, or how. he Pleaded, and for any. thing that 
appears, he did plead it againſt the King, yet he may be admitted 
to plead it againſt the Plaintiff who is a Stranger, | 

RY It they ſtand upon this as an-Eſtople, they, ought to have relyed 
-* upon it, andreplied, that he had the Diſpenſation at the, time of the 
Inditment, and refuſed to plead it, for he that pleads an Eſtople muſt 

Na Dea ole. rely 
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rely upon it, as the Authorities are which treat of Eſtoples, and 

* therefore as to the firſt point I think, with a ſubmiſſion, we have 
very well pleaded the Pardon and Diſpenfation 1a Bar of the 
Action, 4s 714 3 | 4 +. oo 

As to the” ſecond point, whether the King can Diſpenſe with 2, Pozxz. 

the Statute or no? I humbly conceive, with Submiſſion, the King 
may very well diſpenſe with the Statute; 'tis admitted that the 
King may in many Caſes diſpenſe with an AC of Parliament, and 
let us conſider why not this 2 It's well obſerved in 29. Inſti. 496. 
that the Kings Prerogative is as much the Law of Eng/and as any 
other Law whatſoever ; and the King may upon any Cauſe moving 
him in reſpect of time, place, or perſon, by a Nv» O#fante diſpenſe 
with any particular Perſog, and that he ſhall not incurr the penalty of 
the Statute, 7.Cooke 36, 37.Yaughan 347. 333-1%-Ruſhworth,q72.473. 
there Gl/anve/ in his Argument doth admir a power in the King to 
Diſpenſe with. Pena! Laws, and yet he was no friend to the Prero- 
gative. Though the Conlent of the. Lords and Commons be requi- 
ſite to the making of the At of Parliament, yet it is the King 
that gives the SanQtions to the ſaid Laws, and moſt of the Antienr - 
Statutes began in form of Charters, as it appears in 8. Cooke 19, 
and the Intents and meanings of Acts of Parliament are every day 
by the Judges extended and changed, according to a better Rule - 
of Reaſon and Juſtice than the words will bear, ZZobart 229. and. 
the Judges have an authority over the Statute-Laws, to mold them 
according to the trueſt and beſt Senſe. Z7obart 346, and Statutes 
which have been made againſt common Right, have been conſtrued 
void. 8%. Cooke IIS, 


There is a Diſtin{ion taken in our Books between Malum in ſe, and 
Malum prohibitum. 


The former the King cannot Diſpenſe with, the latter he may ; 
as where the Statute generally prohibits any thing upon a penalty, 
which was Lawful betore, (the SubjeCt receiving no injury by ſuch 
a Diſpenſation) the King there may Diſpenſe with ſuch an Act. 
Vaughan 343. Dyer 5.2. The King granted a Licenſe to carry - 
Bell-metal out of the Realm, notwithſtanding the Statute, Dyer 54- 
It was Enacted by Statute 4. Hobart 9. that none ſhould convey 
Wine into Eng/and out of Gaſcoign, but in Englith Ship; and the 
King granted a Licenſe to a Man, that he, his Deputies, and Factors 
might convey, &c. in any Ship, notwithſtanding the Statute, 28. 
Cooke 32. Vaughan 352, 353. 354+ Now to apply the Caſes to 
the Caſe in queſtion, this is Malam Probibiter, whether is the Dil 
pe<nfation any Damage to the Subje, .if it were any wrong: "it * 3; 
were to.the King himſelf, and ſure the Kiog may very well Dil 
penſe with that which only. relates to himſelf. 

B a: | muſt 
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I muſt diſtinguiſh between thoſe Ads of Parliament which con- 
cern Property, and thoſe which concern Government ; Acts of 
Parliament which concern Property, the King cannot Diſpenſe 
with; but thoſe which concern Government he may; and this 
for the great Inconveniencies which may happen, or Urgencies of 
State which may force him to it, and thoſe vn-foreſeenat the time 
of making the Law; for i may happen by a viciſſitude of times 
thoſe Laws that were made for the preſervation. of Government, 
ſhould turn to the reathe of it, if the King could not Diſpenſe 
with\them. | | 

The Common Law in ſome Caſes does very much reſpe&t the 
Prerogative, That it leaves the private Intereſt of the Subje&t un- 
regarded, and the King may. Dig in any of his Subjedts Land for 
Saltpeter to: make Gunpowder; now this Statute 25Car. 2*. was 
made to diminiſh the Kings Prerogative, but to ſecure him from 
his Enemies, and for the preſervation of the Government ; and the 
King 1s beſt Judge what will be moſt for his own ſecurity, and the 
Governments preſervation. No Ad of Parliament can diſcharge 
the Subje& from his Allegiance which he owes to the King, every 
one' is bound by his Allegiance' to ſerve his Prince when he ſhall 
be required. Therefore no Ad of Parliament can difable any man 
to ſerve the King. But they obje&, that this AQ doth make no 
one-incapable, but at his own Election. = i 

If this were ſo, it would be in the Ele&ion of ſome or all the 
Subjects to incapacitate themſelves to ſerve the King, and the King 
would be unſerved, for if it were not in the power of the King to 
force the Subje&, he would not (it may be not) be ſerved at all; 
as in the Caſe of Sir Fohn Read, Cited by the other fide; he neg- 


leted to take the Oaths, and thereby the Office became void ; ſo: 


that che next Elefted might refuſe, and the next ; in the mean 
rime the King's Service liesneglected, and no buſineſs of the County 
can proceed for want of a Sherift, To pardon Murther, is a Pre- 
rogative ſolely and inſeparably incident to the King, and may Dif- 
penſe with Statutes reſtraining it, x2*,Coot 18, He may Diſpenſe 


with or refidente, Hobart 146. 39. Inſtitute. 339: In 3. Inſti. | 


the Lord Cook ſpeaking of Atts of Parliament that were made to 
reſtrain the King's power of pardoning Murther, ſays, that ſuch 
AQs are good for Kings to follow, but not binding. Cook 18, 19. 
There are ſeveral Statutes cited, with which the King by his Pre- 
rogative may Diſpenſe, as the Statute 36. Zen. 6, which does 
EnaQ, that no Man ſhall be Sheriff of one County two years to- 
- gether. Yetit was adjudged by all the Judges of Eng/and, fays 
that Book, that the King may diſpenſe with it ; the Statute of 4o. 
of Hen. 4*. 31. that no Wel/ſhman ſhall be Juſtice, or other Officer 
whatſoever in any part of Wales; and yet the King may _ 
wit 


DV 


, 


4 , 
\ L | i 
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f with it; the Statute 8*. Rich."22. and 33. Henry 8. 24:do Enac, 
| that-none ſhall be'Juſtice of the Afſize: in the County where he 


was'born,, and yet the King withia Special: no Oiſtante:may Dif 
pen(e.with that 'Statute; and in Plowden, 502. 13. the: King-'may 
grant to-a Man to be an Eſcheater for Life notwithſtanding that 
To anfwer the Statutes which tave'been:Cited, -whicki the. Kiog 

- rannor” Diſpenſe with: | T' Tay as'to'the Statntes 'of -Smony* and 
Ulury;'the King'cannot Diſpetiſe with them; but whit is: that to 
this/matrer in hand ? for ther&@is no reſtri@tionofithe Subjes ſer- 

| vice,\ but'the King-may have: the beitefirnotwachſtanding. : Then as 
6 to the Statare 5. £Y. 6. 16, againſt CO —— of. . Judicial 
bb» Offices,” of which Statute there'is/a-Clayſe inthe'xf. inſtitu. x34. 
That the King may not: Diſperiſ&with rhat Gtdrute./' There is a' dit- 

ferences berween that Statute and' this;'(for:that-does EnaQt, that if 

any: perfon ſhall bargain and ſelÞariy:Offic, Ge.: ſhall loſe the.Ofs 

fice, -"G+./ and all ſuch Bargain-and'Contradts: ſhall be void, and 

that he that ſhall give any:Sumi!of Money, ©c.i foriany ſuch Of- 

fice &c. ſhall be a:tiſabled' perforin'Law, to Have; -Ocaupy , or 


F 


Enjoy the Rid Offite,” &c,! ' now 2h (ns 17 hi Cana 31d 

 Nowthie StatuteUbth diſable the party upondoing ſuch an-AQ;to 
| take the Office, for the making rhei bargdin/is prior-to taking the 
$, Office,and thereby he diſabled"to take it; fo thathe can never;have -, 
þ the Office —_ y- veſted dn him,” 'ifthe. King: cannotDifpeaſe with P 
 y a Conditional Subſequent, and ſo'tharYoes nor edme near this: (And ot 


for this Reaſon Thunibly pray Judgnient for the: Defendant. :/;; - 
7d £8 [24H Cote) ict | 


\ | | . i : Ms ; F : Fi; 1 37; ITS. Hit, 6 , 
1! -1Thew' the: Lord Chief Fuſtice ſpake' to this.\Effetb, {lr n 
Tem 29,9 toy monelngeaihtt! 2 ant ifs troodes bed of gil 


| _ Eh. Faſtice! This is a/Caſe' of grexeConleqnence, but.of-as little 
| Difficulty ' as ever any Caſe was; raiſed iſo preat an ExpeRtation, 
for if the King m_ Diſpenfe with this: Statute, :he: cannot Dif- 


penſe with any Peyal Law' whatſoever,n 01 ol tt fe! : 
- As'to the firſt point, whether he'ſhall'be admitted to plead this x. Pojue. 
Diſpenſation,” 'and Pardon to this/Ation of. Debt ''(-haytog not 
© pleaded it ro the Indiament) and'I think-he may; for this Court 
ſhall not be bound bythe finding ofthe Jury belbw,. for he:{ for 
any thing that does appear )''didpleadrit there; and: the Jury-mught 
| have gonepainſt the direction ofthe Coutt, yet that — 
dude vs; but if the'party has'good/Matter 2o;! diſcharge: timaleh, 
we-may ſhew it; as \if'a-man-be Canvicted.of;an;Afſaulr and, Bat-, 
tery againſt the Defeiidanr, the Phintiff may'give:the former:Con-, 
viction 19 Evidence,” but yet he- muſt alfo proveithe: Batter y,! or; 


elſe he ſhaſſ nor recover. ' 430 Sff1 1113/08 Sun: 70205 tos i1otal 
| © And this beiog an Eſtople, it ſhall not bind, becauſe the Plaintiff, 
'R was not Party to the firſt Suit. 5 


- 


( 10) 
2.Point, As to the ſecond Point, whether the King can Diſpenſe with 
the Actor no, Ithink ita queſtion of little difficulty ; there is no 
- - Law whatſoever but may be Diſpenſed wh of the Supream 
Law-Giver; as the Laws of God may be Diſpenſed with by God 
himſelf; as it a by God's Command to 4bxabow, to otter up 1 
* his Son Jac; ſo likewiſe the Law of Man may be diſpenſed by 
the Legiſlator, for a Law may either be too wide or too narrow, 
and there: may be many Caſes which may be out of the conveni- 
encies which did endure the Law to be made, for it is impoſſible 
for the: wiſeſt Law-Maker to foreſee all the Caſes that rhay be 
or are to be Remedied, and thefore there muſt be a Power fome- 
where able to Diſpenſe with theſe Laws. But as to the Caſe of 
imony that is objeſted by the other fade, that is againſt the Law iq 
of and a ſpeaal Offence, and therefore Ma/am i» ſe, which I _— _ 
do agree the King canaot Diſpeaſe. with the AQ: And as to the 
Cafes of Uſfury and None-Refidence, thoſe Caſes do come in 
vader :that Rule, / that the King: cannot Diſpenſe with them, be- 
eguſe the Subject hasa beneſt by them; for in caſe of Uſury the 
Bend: is made voidiby the Statnte, and therefore if the King ſhould 
. Diſpenſe with it, the Subje& would loſe the Benefit of the avoir 
ding the Bond. And'as tothe Caſes of buying and ſelling of Offi- 
ces; which are: objeted, there is no need of reſolving, whether 
1 99 cody ry rg no, becauſe the Party 
wasdi to:take any ſuch Office by the ContraFt, and the Diſa- 
bility was attacqued by force before the Office was veſted, fo that : 
the King could not remove the Difability : and. ſo I do agree ir 
would have been in this Caſe, if the Defendant had by his 
neglett or refuſal totake the Oaths, rendred himſelf incapable be- 
fore ” had taken the King's Diſpenſation, for the King's Diſpen- 
f; ming before. the Diſability attacked, it does prevent it. 
The Caſe of the Sheriff-is much a ſtranger Caſe than this, and 
comes up to it inevery particular, for that Statute doth diſable the 
Party to Take, and the King to Grant, and there is alfo a clauſe in 
that Statute which faics, that the Patent ſhall be void, notwith- 
ſtanding any Nox Obſtante to the contrary, and there is a penaky 
— 300 _ _— > Boy yet 09 RP ol on == ; 
udges of England, m a power of Diſpenting with. that 
Statute, yet that Statute , Fo expreſly fay, the King ſhall not 
Dias with it bars Nox Obflante; ſo if an AR of Parliament 
had «clauſe in it that it ſhould never be repealed, yet withour 
eſtion; the ſame power that made it, may repeal it. Beſides 
Statute makes the Patents void at the timeot granting them, 
wt by this Statute, the Patents are-goodat the time of granting | 
them, and continue' fo till the n to take the Oaths, for 
doing of whickthe Patentee has three Months time; and if the = 


Y 


_ 


A 
\ 
\ 
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of the Sheriff be Law, &s it hath been taken ever Gnce Zeb. 5th's 
time, andiscited for good Law in many of our Books; and never 
till crow queſtioned, for the common courſe and experience have 
been according to it, then I defie all the World to Lew me any 
material difference between thar and this, only that this is the 
ſtranger caſe of the two in _ particulars, But becauſe the caſe 
has been denyed by the Plaintiff's Counſel, it does concern us to 
take the Opinion of our Brethren, it-being a matter of ſo great 
conſequence in the Circuits; for if ir be nor Law, then there are 
ſome Sheriffs that be not lawfuh, and fo have not power to return 
the Juries, and then we have no power to try and give Judgment 
upon any Offenders ; and it alſo concerns us who goe into our 
Countries to take Advice of \it, for if that caſe is not Law, our 
Patents which are No» Oiſtante's to 23 Henry 8.2.4 may not be 
good, and fo we have no Authorities to go the Circuits, and there- 
_ I will ask the Opinion of all the Judgesas well in that caſe as 
ents. : 

On Monday the 2 x of Juxe, after having conſulted with all 


- the Judges, his Lordſhip delivered their Opinions in open Courr, 


to this effet : | 

Upon the Arguments of this Caſe it did appear to us ta be very plain, 
but yet for the better Satisfaftion of all People, both this Caſe, and 
that of the Sheriffs, were pat by me to all the reſt of the Fudges, and 


after ſani&tonference, ten of us did agree, that the Caſe of the Shetiff 


was good Law: But they all declared there was no difference between 
that and this; my Brother Powel at firſt doubted, but after concurred 
with us in Opinion : But my Brother Streete yet continues bis Opinion, 
that the King cannot Djſpenſe with that Statute, but there being the 
Opinion of eleven Judges againſt one fingle Fudge, We may very 
well declare the King may lawfully Diſpenſe with that Statute. 


And we go upon theſe grounds, 


7. That the Kings of England are Sovereign Princes. 

IT. That the Laws of Eng/and are the King's Laws. DE” 

Ill: Thar it is an inſeparable Prerogative in the King, to Diſs 
penſe with Penal Laws upon neceſſity and urgent occaſions, 

IV. That the King is Sole Judge in that neceſſity. : 

V. Thar this is not in truſt given to the King, but tis the Anti- 
ent Remains of the Crown, which never was nor can be taket! 
away from him. | 


Querens nihil capiat per Billam. 


FINIS. ; 


